COMMONVWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

FAI RVl EW TOWNSHI P PQLI CE
ASSOCI ATl ON

v. : Case No. PF-GC 99-34-E

FAI RVI EW TOMNSHI P

FI NAL ORDER

On Cctober 20, 1999, Fairview Township (Township) filed tinely
exceptions and a brief in support of exceptions to a proposed decision and
order (PDO issued on September 30, 1999. |In the PDO, the hearing exam ner
concl uded that the Township violated Section 6(1)(a) and (e) of the
Pennsyl vani a Labor Rel ations Act (PLRA) and Act 111 by unilaterally
changing its policy regarding the retention of disciplinary records of its
police officers. Thus, the hearing exam ner directed the Township to
rescind the policy and restore the status quo ante. On Cctober 29, 1999,

t he Fairview Townshi p Police Association (Association) filed a brief in
opposition to the Townshi p's excepti ons.

After a thorough review of the exceptions and all matters of record,
t he Board nakes the foll ow ng:

AMENDED FI NDI NG OF FACT

3. Prior to Septenber 4, 1996, the police departnment's policy was to
mai ntain records of all disciplinary actions for a period of two years.
(N.T. 41-42; Association Exhibit 1). However, this policy was not
necessarily followed in practice and the former police chief would keep al
records, disciplinary or otherwise, in an officer's file indefinitely, with
t he exception of those records he would expunge in his discretion. ( NT.
24).

DI SCUSSI ON

Prior to Septenber 4, 1996, the Township's police depar tnment had a
policy of maintaining records of all disciplinary actions for a period of
two years. However, this policy was not necessarily followed in practice
and the forner police chief would keep all records, disciplinary or
otherwi se, in an officer's file indefinitely, with the exception of those
records he would delete in his discretion. On Septenber 4, 1996, the
departmment nodified the policy to provide that records of disciplinary
actions will be kept on file for differing periods of tine in accordance
with the type of discipline inmposed: (1) oral reprinmands will be kept on
file for a period of six nonths; (2) witten reprimands will be kept on
file for a period of one year; (3) suspensions will be kept on file for a
period of eighteen nonths. The policy further noted that "the above |isted
time | engths are EFFECTI VE | MMEDI ATELY and shal |l supersede any previously
i ndicated tinme constraints which nay appear on any disciplinary action the
officer(s) may currently have. Should a situation occur however, whereby
the officer(s) becones involved in a situation which results in additiona
or subsequent and perhaps a 'heightened |evel of disciplinary action being



taken, a previously docunmented disciplinary action may have to be kept on a
file to possibly show a course of conduct. This type of situation will be
handl ed on a case-by-case basis.” (Association Exhibit 1). No bargaining
occurred over the inplenentation of the Septenber 4, 1996, changes
regarding retention of disciplinary records.

The policy set forth in the Septenber 4, 1996, nmeno was utilized in
subsequent disciplinary actions. Specifically, a witten reprimnd issued
to an officer in May 1997, provided that: "A copy of this reprimand shall
be placed in your personnel file for a period of one (1) year at which
time, baring any further such violations which may or may not indicate a

possi bl e continui ng course of conduct, it will be purged.” (Association
Exhibit 2). A subsequent Septenmber 8, 1998, witten reprimand contai ned
i dentical |anguage. In February or March 1999, the Township unilaterally

set forth a new policy for retention of disciplinary records. Under the
new di sci plinary records policy, records of disciplinary actions would
remain in the officers' file permanently. The new policy provides in part
as follows:

It is the policy of the Fairview Townshi p Police Departnent
that all records of disciplinary actions will be permanently
retained in each enployee's or nmenber's personnel file. Al

di sciplinary records will be considered in inposing sanctions
for infractions of departnent Rul es and Regul ati ons, Poli cies,
Procedures, Orders or Directives, or any other Inappropriate
Conduct. These disciplinary records will also be utilized in
possi bl e pronotional considerations.

(Association Exhibit 4). The 1999 disciplinary retention records policy
was not bargained with the Association. The charge was filed regarding the
1999 changes to the disciplinary policy.

The Township has filed four separately enunerated exceptions to the
PDO. In its first two exceptions, the Township contends that the
di sciplinary records policy has no relationship to the duties of its police
of ficers. The Township further contends that its policy has no effect on
the officers' ternms and conditions of enploynent such as conpensati on,
hours, working conditions, retirenent, pension or other benefits, which
Conmonweal th Court has described as a limted category of issues subject to
mandat ory bargai ni ng under Act 111. Frackville Borough Police Dep't v.
PLRB, 701 A . 2d 632 (Pa. Omith. 1997), appeal denied, 551 Pa. 706, 712 A 2d
287 (1998). The Township asserts that the policy at issue here has |ess of
an effect on enploye duties than the inplenmentation of such things as a
first responder program Cty of Philadel phia v. PLRB, 588 A 2d 67 (Pa
Cm th. 1987), a performance standard, Del aware County Lodge No. 27,
Fraternal Order of Police v. PLRB, 722 A 2d 1118 (Pa. Cmdth. 1998), or
even a physical examination, Gty of Sharon v. Rose of Sharon Lodge No. 3,
315 A.2d 355 (Pa. Cmlth. 1973), all of which are nmatters considered to be
manageri al prerogative. Moreover, the Townshi p argues the hearing exan ner
never | ooked at managenent's interests behind the policy, which include
treating officers in a fair and equal manner, conform ng the retention of
disciplinary records to the retention of other enploye records such as
conmendat i ons, which are maintained indefinitely, and measuring and
eval uati ng enpl oye performance. Thus, the Township clains the hearing
exam ner erred by concl uding that the Township was obligated to bargain
over the inplenentation of the policy.




Under Act 111, police officers enployed by a political subdivision of
t he Commonweal th have the right, through their designated representatives,
to collectively bargain with their public enployers concerning the "terns
and conditions of their enployment, including conpensation, hours, working
conditions, retirement, pensions and other benefits.” Section 1 of Act
111, 43 P.S. 8§ 217.1. In order to determ ne whether a particul ar subject
is mandatorily bargainable for an Act 111 enpl oyer, the Board nust inquire
into whether the subject "' bears a rational relationship to enpl oyees
duties.’” Cdty of Jairton v. PLRB, 528 A 2d 1048, 1049-50 (Pa. CmMth.
1987). In applying the rational relationship test, the public enployer’s
manageri al objectives nmust al so be consi dered. Del aware County. \Were a
manageri al policy concern substantially outweighs any inpact the change
wi Il have on enpl oyes, the change is a non- bargai nabl e manageri al
prerogative. Township of Upper Saucon v. PLRB, 620 A.2d 71 (Pa. Cmth.
1993).

Under the Township's new policy, officers' disciplinary records wl|
be retai ned permanently, will be used in considering future discipline and
will be utilized in pronotional considerations. (FF 8). Thus, the
Townshi p's new policy regarding the retention of disciplinary records
contains elements of discipline and pronotion. Matters of enploye
di sci pline and disciplinary procedures in both the public and private
sector are generally regarded as mandatory subjects of bargai ning.
Conmonweal th of Pennsyl vani a (CGovernor Dick Thornburgh) , 13 PPER § 13097
(Final Order, 1982), aff'd sub nom, AFSCME v. PLRB ( Code of Conduct), 479
A 2d 683 (Pa. Cmlth. 1984); Canbria County Transit Authority, 21 PPER |
21007 (Final Order, 1989); Electri-Flex Co. v. NLRB, 570 F.2d 1327 (7'" Gr.
1978) (enployer violated its bargai ning obligation by inplenmenting a new
system of discipline that significantly changed enpl oye worki ng
conditions). Mreover, changes in pronotional procedures, as opposed to
changes in the qualifications for pronotion, have been held to constitute
mandat ory subjects of bargaining. Salisbury Townshi p, 25 PPER § 25041
(Final Order, 1994); Capitol Area Transit, 24 PPER § 24088 (Proposed
Deci sion and Order), 24 PPER T 24113 (Final Order, 1993); cf. Gty of
Sharon, 29 PPER 29147 (Final Order, 1998), aff'd, 729 A 2d 1278 (Pa.

CmM th. 1999).

The hearing exam ner determ ned that the change in the retention of
disciplinary records is mandatorily bargai nabl e because it involves a nore
stringent disciplinary procedure that also specifically incorporates the
pronotional process, thereby inpacting officers' potential for job
advancenent. It is difficult to perceive a greater "termor condition
enpl oyment” for enpl oyes under Section 1 of Act 111 than the termnms and
condi tions of discipline inposed by the public enployer. After a thorough
review of the record, the Board concludes that the hearing exam ner's
decision is supported by substantial evidence and the PDO will not be
reversed

The Township contends that its interests outweigh the interests of
enpl oyes and therefore the hearing exam ner erred as a matter of |aw
However, the Township has failed to set forth any interest that can
reasonably be found to outwei gh the enployes' interest in job security.
There can be no nore fundanmental concern to enployes than job security.
School Dist. of the Cty of Erie, 10 PPER § 10112 (Court of Common Pl eas of
Erie County, 1979). By unilaterally deciding to retain disciplinary
records and use those records in future disciplinary and pronoti ona
deci sions, the Township has in effect increased the |ikelihood that an




enpl oye will be nore severely disciplined or denied a pronotion based on an
infraction that woul d have been expunged under the forner policy. The
Board has held that changes in an enployer's policy that substantially

i ncrease the severity of discipline are mandatorily bargai nabl e.

Pennsyl vania Dep't of Transportation, 18 PPER { 18009 (Final Order, 1986).

Al t hough the Townshi p's new policy does further the Township's
interest in conformng its retention of disciplinary records with its
retention of other enploye records such as conmendati ons, that interest can
hardly be said to outweigh the interest of officers in retaining their
jobs. Further, the Township's alleged interest in treating officers nore
fairly and equally through the retention of disciplinary records is
certainly not a matter that goes to the core of providing an efficient
system of | aw enforcenment and ensuring the safety of the public - matters
traditionally considered to strike at the basic mssion of a police
department. City of Phil adel phia, 28 PPER f 28109 (Proposed Deci sion and
Order, 1997), aff'd, 29 PPER § 29000 (Final Order, 1997), aff'd sub nom,
FOP v. PLRB, 727 A .2d 1187 (Pa. Cmth. 1998). Fairness and equality of
treat ment of enployes through record retention is nmore akin to a working
condition in which the enpl oyes have an overriding interest.

The Township's position negates the underlying statutory purpose of
Act 111 to encourage discussion between the public enployer and its police
enpl oyes to address enpl oye concerns over fairness and equality in the
enpl oyment rel ationship. Far fromnegatively inpacting the fairness and
equality of the enploynment rel ationship, the bargaining process serves
t hose ends by including enployes in the establishment of policies that
directly inpact them It nust be noted that such bargaining does not limt
the enpl oyer's discretion to discipline enployes with its nmanageria
authority. Indeed, although an enployer maintains the statutory right to
enforce reasonable rules for the conduct of its business, which includes
the right to discipline enployes for violating the rules or for inefficient
production, the institution of a new system of discipline, or a significant
change fromthe previously existing system is included wthin enploye
"terns and conditions of enploynment” considered subject to nandatory
bargaining. Electri-Flex, 570 F.2d at 1333. Bargai ning over the change
here woul d address the procedural and inpact aspects of discipline so that
enpl oyes are fairly and equitably apprised of the disciplinary consequences
of their actions. Based on the record in this case, the Board nust dismss
the Township's first two exceptions.

Inits third exception, the Township excepts to the failure of the
heari ng exam ner to conclude that the policy change was within its
contractual rights. The Township contends that the plain | anguage of
Section 19.00 of their collective bargaining agreenent clearly and
unanbi guously vests the Township with the right to nake manageri a
deci sions such as the issuance of the policy here. Section 19.00 provides:

Section 19.00 Control. It is specifically understood
and agreed that Township shall have the exclusive right to
supervi se, manage and control the operation of its Police
Protection Program Township shall not exercise any rights
in violation of this Agreenment. Township specifically
retains the right to exercise all powers and rights granted
or not denied to Township under the | aws of Pennsyl vania or
the United States.



Township specifically retains the right, but not the
obligation, to publish a Township manual fromtime to tine
and to enforce the material ternms (including work rules)
therein set forth, to the extent not inconsistent with this
Agreenment. Township specifically may adopt and enforce
such reasonabl e rul es and regul ati ons which are not
i nconsistent with this Agreement, as it may deem necessary
and proper regarding the managenent of the affairs of its
Pol i ce Protection Program

(Enpl oyer Exhibit 1 at 25).

Contrary to the Townshi p's argunents, however, Section 19.00 does not
aut hori ze the Township to unilaterally inplenent the policy at issue. The
Township is arguing that Section 19.00 shows that the parties have agreed
to vest the Township with the right to make policy changes regarding
disciplinary matters w thout bargai ning. The Township's argunent then is a
wai ver argument based on what is commonly referred to as a managenent
rights or zipper clause. The lawis clear that a "waiver of bargaining
rights will not be lightly inferred.” Crawford County v. PLRB, 659 A 2d
1078, 1082 (Pa. Cmlth. 1995). 1In order to find a waiver of bargaining
rights, the I anguage relied upon nust show a cl ear and unm st akabl e wai ver
Townshi p of Upper Saucon v. PLRB, 620 A.2d 71 (Pa. Cmwth. 1993). As the
heari ng exam ner recogni zed, there is sinply no evidence of record that the
Association waived its right to bargain over a retention of records policy
that inplicates the disciplinary and pronoti onal processes.

The only portion of Section 19.00 of the agreenent that could
possi bly support waiver here is the | anguage in the second paragraph
regarding the right of the Township to publish a manual of rules and
regul ations (including work rules). However, the Township's own W tness,
Chief Bistline, testified that the departnment has both policies and a
separate manual of rules and regul ations and he delineated the differences
between the two. (N T. 42-43). As the Association points out, Section
19.00 only refers to the manual of rules and regul ati ons and does not refer
to the inplenmentation of specific policies regarding the retention and use
of disciplinary records. Thus, Section 19.00 does not provide clear and
unm st akabl e | anguage that supports a waiver of the right to bargain over
policies considered mandatorily bargai nabl e under Act 111. The Township's
third exception nust therefore be dism ssed.

Finally, the Township contends that the hearing exam ner shoul d have
found that the parties through past practice have interpreted their
col l ective bargai ning agreenment to allow the Township to make such policy
changes wi t hout bargai ning. The Townshi p argues that the hearing exani ner
erred by holding that the Association did not waive their right to bargain
over the policy change. The Township asserts that it is not arguing waiver
but is instead arguing that the past actions of the parties should have
been reviewed in order to interpret their collective bargai ni ng agreenent.
The Township clains the parties' past actions show that their intent was to
all ow the Township to change nanagerial itens w thout bargaining

The Township's argunents are without nerit. First, it is not the
role of the Board's hearing exam ner to interpret the parties' collective
bargai ni ng agreenent, a role typically reserved for an arbitrator pursuant
to the parties' contractually agreed to grievance procedure. Parents Uni on

for Public Schools in Phil adel phia v. Board of Education of the Schoo




District of Phil adel phia, 480 Pa. 194, 389 A 2d 577 (1978); Port Authority
of Allegheny County, 27 PPER § 27184 (Final Order, 1996). The cases cited
by the Township in urging the Board to interpret the parties' agreenent
clearly invol ved situations where the courts were called upon to interpret
the parties' contractual provisions to assist in fixing civil liability, a
matter not within the Board's jurisdiction. Penn Hlls School Dist., 15
PPER § 15120 (Final Order, 1984). Second, despite its protestations the
Townshi p's argunment is one of waiver by way of bargaining history or past

i naction on the part of the Association. Pennsylvania lawis clear that a
uni on does not waive its statutory right to bargain over an issue sinply
because it failed to demand bargai ni ng over changes in the past. Crawf ord
County. Indeed, the Board has not adopted a waiver-by-inaction rule but
has instead held that an enpl oyer has an affirmative duty to introduce
proposal s dealing with mandatory subjects of bargaining in face-to-face
negoti ations with the union. Jersey Shore Area School District, 18 PPER |
18061 (Proposed Decision and Order), aff'd, 18 PPER T 18117 (Final Order
1987). Finally, the Township's argunent woul d gi ve enployers carte bl anche
to inpl ement changes in mandatory subjects of bargai ning based on

boi | erpl at e | anguage i n managenent rights clauses; a notion that has been
clearly rejected under Pennsylvania law. Crawford County. Therefore, the
Townshi p's final exception is |ikew se dism ssed.

In cases where the enployer has unilaterally enacted changes in the
enpl oyes' terns and conditions of enploynment, the Board follows a policy of
directing restoration of the status quo but does not direct bargaining over
the matter in dispute. Gty of Easton, 22 PPER | 22122 (Final Order
1991). However, should the Townshi p choose to pursue enactnment of the
policy regarding the retention of disciplinary records after it restores
the status quo, the Township nmust offer to bargain over the policy with the
Association. Thus, the relief directed by the hearing exam ner in the PDO
is appropriate.

After a thorough review of the exceptions and all matt ers of record,
the Board shall dism ss the exceptions and nake the Proposed Decision and
O der as anmended herein final

ORDER

In view of the foregoing and in order to effectuate the policies of
t he Pennsyl vani a Labor Rel ati ons Act and Act 111, the Board

HEREBY ORDERS AND DI RECTS

that the exceptions filed to the Proposed Decision and Order in the above-
captioned matter be and the same are hereby di sm ssed, and the Proposed
Deci sion and Order as anended herein be and the sane is hereby nade

absol ute and final.

SEALED, DATED and MAI LED at Harrisburg, Pennsylvania, pursuant to
Conference Call Meeting of the Pennsylvania Labor Rel ati ons Board,
John Markle Jr., Chairman, and Menbers L. Dennis Martire and
Edward G Feehan, this twenty-first day of Decenber, 1999. The Board
hereby aut horizes the Secretary of the Board, pursuant to 34 Pa. Code
95.81(a), to issue and serve upon the parties hereto the within O der

CHAl RVAN JOHN MARKLE JR. DI SSENTS



COMMONVWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

FAI RVI EW TOANSH P POLI CE ASSOCI ATI ON
v. : Case No. PF-GC 99-34-E

FAI RVI EW TOMNSHI P

AFFI DAVI T OF COVPLI ANCE

Fai rvi ew Townshi p hereby certifies that it has ceased and desi sted
fromits violation of Sections 6(1)(a) and (e) of the PLRA and Act 111
that it has rescinded the retention of disciplinary records policy
i mpl enented on or about March 8, 1999, and restored the status quo ante;
that it has posted the proposed decision and order and final order as
directed, and that it has served a copy of this affidavit on the

Association at its principal place of business.

Si gnat ure/ Dat e

Title

SWORN AND SUBSCRI BED TO before me
the day and year first aforesaid.

Signature of Notary Public



